
Panel 2: Insolvency – construction is 
experiencing the highest number of 
insolvencies in years; how can the 

risks and challenges be navigated?



Statistics of insolvencies involving 
construction 



Broader industry outlook for construction 
companies 



Warning signs of insolvency

• Red flags: Qualitative. About credit intelligence. A judgment call.

• A key red flag: Delayed payment or non-payment. Renegotiation of terms.

• Other red flags: Invoicing issues, supplier issues, direct requests from 3rd

parties.

• Other red flags: Internal turmoil, external turmoil.

• Red flags: Always fact-specific. Keep communication lines open.



Tools to manage risks and challenges

• Due Diligence

• Contractual Rights

• Termination

• Corporate and Insolvency Governance Act 2020 - *26 June 2020*



Insolvency and contractual rights in 
construction contracts - JCT

• Updated Insolvency Definition – Clause 8.1

• Practical effect for Employers and Contractors – Clause 8.5 and 8.10



Post-insolvency risk to directors of 
construction companies

• Common causes of action against directors post-insolvency:
–Section 212 IA 1986 (Misfeasance)
–Section 213 IA 1986 (Fraudulent trading)
–Section 214 IA 1986 (Wrongful trading)
–Section 238 IA 1986 (Transactions at an undervalue)
–Section 239 IA 1986 (Preferences)
–CDDA 1986 (Director disqualification)

• Spotlight: Fraudulent trading
• Spotlight: Wrongful trading
• Spotlight: Preferences 



Case law update

• Peabody Trust v National Housing-Building Council [2024] EWHC 2063 (TCC)
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